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event for the trustee to perform the du-
ties necessary to complete the admin-
istration of the trust. Thus, if under 
the terms of the governing instrument, 
the trust is to terminate upon the 
death of the life beneficiary and the 
corpus is to be distributed to the re-
mainderman, the trust continues after 
the death of the life beneficiary for a 
period reasonably necessary to a proper 
winding up of the affairs of the trust. 
However, the winding up of a trust can-
not be unduly postponed and if the dis-
tribution of the trust corpus is unrea-
sonably delayed, the trust is considered 
terminated for Federal income tax pur-
poses after the expiration of a reason-
able period for the trustee to complete 
the administration of the trust. Fur-
ther, a trust will be considered as ter-
minated when all the assets have been 
distributed except for a reasonable 
amount which is set aside in good faith 
for the payment of unascertained or 
contingent liabilities and expenses (not 
including a claim by a beneficiary in 
the capacity of beneficiary). 

(c)(1) Except as provided in subpara-
graph (2) of this paragraph, during the 
period between the occurrence of an 
event which causes a trust to termi-
nate and the time when the trust is 
considered as terminated under this 
section, whether or not the income and 
the excess of capital gains over capital 
losses of the trust are to be considered 
as amounts required to be distributed 
currently to the ultimate distributee 
for the year in which they are received 
depends upon the principles stated in 
§ 1.651(a)–2. See § 1.663–1 et seq. for appli-
cation of the separate share rule. 

(2)(i) Except in cases to which the 
last sentence of this subdivision ap-
plies, for taxable years of a trust end-
ing before September 1, 1957, subpara-
graph (1) of this paragraph shall not 
apply and the rule of subdivision (ii) of 
this subparagraph shall apply unless 
the trustee elects to have subparagraph 
(1) of this paragraph apply. Such elec-
tion shall be made by the trustee in a 
statement filed on or before April 15, 
1959, with the district director with 
whom such trust’s return for any such 
taxable year was filed. The election 
provided by this subdivision shall not 
be available if the treatment given the 
income and the excess of capital gains 

over capital losses for taxable years for 
which returns have been filed was con-
sistent with the provisions of subpara-
graph (1) of this paragraph. 

(ii) The rule referred to in subdivi-
sion (i) of this subparagraph is as fol-
lows: During the period between the oc-
currence of an event which causes a 
trust to terminate and the time when a 
trust is considered as terminated under 
this section, the income and the excess 
of capital gains over capital losses of 
the trust are in general considered as 
amounts required to be distributed for 
the year in which they are received. 
For example, a trust instrument pro-
vides for the payment of income to A 
during her life, and upon her death for 
the payment of the corpus to B. The 
trust reports on the basis of the cal-
endar year. A dies on November 1, 1955, 
but no distribution is made to B until 
January 15, 1956. The income of the 
trust and the excess of capital gains 
over capital losses for the entire year 
1955, to the extent not paid, credited, 
or required to be distributed to A or 
A’s estate, are treated under sections 
661 and 662 as amounts required to be 
distributed to B for the year 1955. 

(d) If a trust or the administration or 
settlement of an estate is considered 
terminated under this section for Fed-
eral income tax purposes (as for in-
stance, because administration has 
been unduly prolonged), the gross in-
come, deductions, and credits of the es-
tate or trust are, subsequent to the ter-
mination, considered the gross income, 
deductions, and credits of the person or 
persons succeeding to the property of 
the estate or trust. 

[T.D. 6500, 25 FR 11814, Nov. 26, 1960; 25 FR 
14021, Dec. 31, 1960, as amended by T.D. 9032, 
67 FR 78376, Dec. 24, 2002]
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§ 1.641(c)–1 Electing small business 
trust. 

(a) In general. An electing small busi-
ness trust (ESBT) within the meaning 
of section 1361(e) is treated as two sepa-
rate trusts for purposes of chapter 1 of 
the Internal Revenue Code. The portion 
of an ESBT that consists of stock in 
one or more S corporations is treated 
as one trust. The portion of an ESBT 
that consists of all the other assets in 
the trust is treated as a separate trust. 
The grantor or another person may be 
treated as the owner of all or a portion 
of either or both such trusts under sub-
part E, part I, subchapter J, chapter 1 
of the Internal Revenue Code. The 
ESBT is treated as a single trust for 
administrative purposes, such as hav-
ing one taxpayer identification number 
and filing one tax return. See § 1.1361–
1(m). 

(b) Definitions—(1) Grantor portion. 
The grantor portion of an ESBT is the 
portion of the trust that is treated as 
owned by the grantor or another person 
under subpart E. 

(2) S portion. The S portion of an 
ESBT is the portion of the trust that 
consists of S corporation stock and 
that is not treated as owned by the 
grantor or another person under sub-
part E. 

(3) Non-S portion. The non-S portion 
of an ESBT is the portion of the trust 

that consists of all assets other than S 
corporation stock and that is not 
treated as owned by the grantor or an-
other person under subpart E. 

(c) Taxation of grantor portion. The 
grantor or another person who is treat-
ed as the owner of a portion of the 
ESBT includes in computing taxable 
income items of income, deductions, 
and credits against tax attributable to 
that portion of the ESBT under section 
671. 

(d) Taxation of S portion—(1) In gen-
eral. The taxable income of the S por-
tion is determined by taking into ac-
count only the items of income, loss, 
deduction, or credit specified in para-
graphs (d)(2), (3), and (4) of this section, 
to the extent not attributable to the 
grantor portion. 

(2) Section 1366 amounts—(i) In general. 
The S portion takes into account the 
items of income, loss, deduction, or 
credit that are taken into account by 
an S corporation shareholder pursuant 
to section 1366 and the regulations 
thereunder. Rules otherwise applicable 
to trusts apply in determining the ex-
tent to which any loss, deduction, or 
credit may be taken into account in de-
termining the taxable income of the S 
portion. See § 1.1361–1(m)(3)(iv) for allo-
cation of those items in the taxable 
year of the S corporation in which the 
trust is an ESBT for part of the year 
and an eligible shareholder under sec-
tion 1361(a)(2)(A)(i) through (iv) for the 
rest of the year. 

(ii) Special rule for charitable contribu-
tions. If a deduction described in para-
graph (d)(2)(i) of this section is attrib-
utable to an amount of the S corpora-
tion’s gross income that is paid by the 
S corporation for a charitable purpose 
specified in section 170(c) (without re-
gard to section 170(c)(2)(A)), the con-
tribution will be deemed to be paid by 
the S portion pursuant to the terms of 
the trust’s governing instrument with-
in the meaning of section 642(c)(1). The 
limitations of section 681, regarding 
unrelated business income, apply in de-
termining whether the contribution is 
deductible in computing the taxable in-
come of the S portion. 

(iii) Multiple S corporations. If an 
ESBT owns stock in more than one S
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